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a sufficient amount of breath. The phy-
sician must not include in the signed
statement detailed information on the
employee’s medical condition. In this
case, the test is cancelled.

(B) There is not an adequate basis for
determining that a medical condition
has, or with a high degree of prob-
ability could have, precluded the em-
ployee from providing a sufficient
amount of breath. This constitutes a
refusal to test.

(C) For purposes of paragraphs
(c)()(v)(A) and (B) of this section, a
medical condition includes an ascer-
tainable physiological condition (e.g., a
respiratory system dysfunction) or a
medically documented pre-existing
psychological disorder, but does not in-
clude unsupported assertions of ‘‘situ-
ational anxiety” or hyperventilation.

(2) As the physician making the eval-
uation, after making your determina-
tion, you must provide a written state-
ment of your conclusions and the basis
for them to the DER directly (and not
through a C/TPA acting as an
itermediary). You must not include in
this statement detailed information on
the employee’s medical condition be-
yond what is necessary to explain your
conclusion.

(3) Upon receipt of the report from
the examining physician, as the DER
you must immediately inform the em-
ployee and take appropriate action
based upon your DOT agency regula-
tions.

§40.267 What problems always cause
an alcohol test to be cancelled?

As an employer, a BAT, or an STT,
you must cancel an alcohol test if any
of the following problems occur. These
are ‘‘fatal flaws.”” You must inform the
DER that the test was cancelled and
must be treated as if the test never oc-
curred. These problems are:

(a) In the case of a screening test
conducted on a saliva ASD or a breath
tube ASD:

(1) The STT or BAT reads the result
either sooner than or later than the
time allotted by the manufacturer and
this Part (see §40.245(a)(8) for the saliva
ASD and §40.245(b)(8) for the breath
tube ASD).

(2) The saliva ASD does not activate
(see §40.245(a)(7); or

§40.269

(3) The device is used for a test after
the expiration date printed on the de-
vice or on its package (see §40.245(a)(1)
for the saliva ASD and §40.245(b)(1) for
the breath tube ASD).

(4) The breath tube ASD is tested
with an analyzer which has not been
pre-calibrated for that device’s specific
lot (see §40.245(b)(1)).

(b) In the case of a screening or con-
firmation test conducted on an EBT,
the sequential test number or alcohol
concentration displayed on the EBT is
not the same as the sequential test
number or alcohol concentration on
the printed result (see §40.253(c), (e)
and (f)).

(c) In the case of a confirmation test:

(1) The BAT conducts the confirma-
tion test before the end of the min-
imum 15-minute waiting period (see
§40.251(a)(1));

(2) The BAT does not conduct an air
blank before the confirmation test (see
§40.253(a));

(3) There is not a 0.00 result on the
air blank conducted before the con-
firmation test (see §40.253(a)(1) and (2));

(4) The EBT does not print the result
(see §40.253(f)); or

(5) The next external calibration
check of the EBT produces a result
that differs by more than the tolerance
stated in the QAP from the known
value of the test standard. In this case,
every result of 0.02 or above obtained
on the EBT since the last valid exter-
nal calibration check is cancelled (see
§40.233(a)(1) and (c)(3)).

[656 FR 79526, Dec. 19, 2000, as amended at 67
FR 61522, Oct. 1, 2002; 71 FR 49384, Aug. 23,
2006; 72 FR 1299, Jan. 11, 2007]

§40.269 What problems cause an alco-
hol test to be cancelled unless they
are corrected?

As a BAT or STT, or employer, you
must cancel an alcohol test if any of
the following problems occur, unless
they are corrected. These are ‘‘correct-
able flaws.”” These problems are:

(a) The BAT or STT does not sign the
ATF (see §§40.247(a)(1) and 40.255(a)(1)).

(b) The BAT or STT fails to note on
the ‘“Remarks’ line of the ATF that
the employee has not signed the ATF
after the result is obtained (see
§40.255(a)(3)).
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(c) The BAT or STT uses a non-DOT
form for the test (see §40.225(a)).

[656 FR 79526, Dec. 19, 2000, as amended at 71
FR 49384, Aug. 23, 2006]

§40.271 How are alcohol testing prob-
lems corrected?

(a) As a BAT or STT, you have the
responsibility of trying to complete
successfully an alcohol test for each
employee.

(1) If, during or shortly after the test-
ing process, you become aware of any
event that will cause the test to be
cancelled (see §40.267 ), you must try to
correct the problem promptly, if prac-
ticable. You may repeat the testing
process as part of this effort.

(2) If repeating the testing process is
necessary, you must begin a new test
as soon as possible. You must use a new
ATF, a new sequential test number,
and, if needed, a new ASD and/or a new
EBT. It is permissible to use additional
technical capabilities of the EBT (e.g.,
manual operation) if you have been
trained to do so in accordance with
§40.213(c) .

(3) If repeating the testing process is
necessary, you are not limited in the
number of attempts to complete the
test, provided that the employee is
making a good faith effort to comply
with the testing process.

(4) If another testing device is not
available for the new test at the test-
ing site, you must immediately notify
the DER and advise the DER that the
test could not be completed. As the
DER who receives this information,
you must make all reasonable efforts
to ensure that the test is conducted at
another testing site as soon as possible.

(b) If, as an STT, BAT, employer or
other service agent administering the
testing process, you become aware of a
‘“‘correctable flaw” (see §40.269 ) that
has not already been corrected, you
must take all practicable action to cor-
rect the problem so that the test is not
cancelled.

(1) If the problem resulted from the
omission of required information, you
must, as the person responsible for pro-
viding that information, supply in
writing the missing information and a
signed statement that it is true and ac-
curate. For example, suppose you are a
BAT and you forgot to make a nota-
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tion on the ‘“‘Remarks’ line of the ATF
that the employee did not sign the cer-
tification. You would, when the prob-
lem is called to your attention, supply
a signed statement that the employee
failed or refused to sign the certifi-
cation after the result was obtained,
and that your signed statement is true
and accurate.

(2) If the problem is the use of a non-
DOT form, you must, as the person re-
sponsible for the use of the incorrect
form, certify in writing that the incor-
rect form contains all the information
needed for a valid DOT alcohol test.
You must also provide a signed state-
ment that the incorrect form was used
inadvertently or as the only means of
conducting a test, in circumstances be-
yond your control, and the steps you
have taken to prevent future use of
non-DOT forms for DOT tests. You
must supply this information on the
same business day on which you are
notified of the problem, transmitting it
by fax or courier.

(c) If you cannot correct the problem,
you must cancel the test.

§40.273 What is the effect of a can-
celled alcohol test?

(a) A cancelled alcohol test is neither
positive nor negative.

(1) As an employer, you must not at-
tach to a cancelled test the con-
sequences of a test result that is 0.02 or
greater (e.g., removal from a safety-
sensitive position).

(2) As an employer, you must not use
a cancelled test in a situation where an
employee needs a test result that is
below 0.02 (e.g., in the case of a return-
to-duty or follow-up test to authorize
the employee to perform safety-sen-
sitive functions).

(3) As an employer, you must not di-
rect a recollection for an employee be-
cause a test has been cancelled, except
in the situations cited in paragraph
(a)(2) of this section or other provisions
of this part.

(b) A cancelled test does not count
toward compliance with DOT require-
ments, such as a minimum random
testing rate.

(c) When a test must be cancelled, if
you are the BAT, STT, or other person
who determines that the cancellation
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